BEFCRE THE DIVISION CF WATTR RESCURCES
IEPARTMENT OF PUBLIC wCRKS
STATE OF CALIFORIIA
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In the metter of Applications 2399 and 2400 Permitz 1487 and 1488
of Annie A. Scanlon to appropriate for power and mining
purposes respectively from North Fork of Merced River
and Applications 7794 and 7795 of N, M, Lecni
to sppropriate for power and mining purposes

reapectively from the same strean

clo

DECISION A, 2398, 2400, 7794, 7795 D. ¢ 4

Decided - f@m /7—/ /f‘?‘/i
oo

APPEARANCES AT HEARING HELD JUNE 19, 1934.

On Behalf of Applications 2395 and 2400 Annie A. Scsnlon

On Behalf of Applications 7794 and 7795 N. M. Leoni

Examiner; FEarold Conkling, Deputy in Charge of Water Rights.
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The Matters at I=sue

Applications 8399 and 2400 were filed by Annie 4. Scenlon on

June 22, 1921 and approved July 31, 1923. TUnder these approved . applications
(permits) Mrs. Scanlon was amllowed appropriations of 3 cubic feet ver second
from Horth Fork éf lderced River for power and mining purposes, divers;on to
be made in the SWi SW& of Section 31, T2 8, RIBE, M.D.B.& M, and the water
to be conveyed a distsnte of some 2 miles to the Scanlen minirg claims in
Section 7, T3 S, R 18 E, and Section 12, T 3 S,.R 17 E, M.D.B.&. M;, the cost
of development being estimated by application at £1000.

The time originally allowed within which to complete construction
and make fuli beneficial use expired during the summer of 1924 and was there-
after extended f;rst to July 1, 1926, then to December 1, 1929, then to
December 1, 1631, and finally to December 1, 1934, upon a showing that the
project was inaccesaible, labor was difficult to employ, and fire and floods
had delayed progress.

Applications 7794 snd 7795 were filed on Decexber 29, 1933 by

N+ M, Leoni. Under these applications Mr, Leoni also seeks to sppropriate

per second
3 cubic feet/tfor power purposes and 3 cubie feet per second for mining purposes
bty diversion at the ssme point and through the -same canal, or at least over
the same general route, as that deseribed in the Scanlon applications. Mr, Leoni's
applications were protested by Mrs. Scanlon upon the ground that the appropriations
proposed thereby would take away the vested rights of protestant, The anawer

of applicant N. 2. Leoni. to this protest was & categorical denisl that protest-

ant hed sny rights a&s ¢lzimed which would bs viclated by the appropriations
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sought under Applications 7794 and 7795, it teing alleged in the anawer
that no use of water hzd ever been made under the Scanlon permits and that

the rights thereunder were forfsited by lack of diligsnce,

Applications Set For Simultsneous Hearing

Applications 7794 and 7795 havirg been duly completed snd advertised
as prescribed by law and the rules and reguletions of the Division, and having
been protested, end the applicant in answer toc said protest héving alleged that
the protestant, who claimed rights under Arplications 2599 aﬁd 2400 Permitas
1487 and 1488, hed forfeited the rights under said permits becasuse of failure
to comply with the terms and conditions thersof, and because of lack of dili-
gence, a hearing was called on Applications 7724 and #795 under the movisions
of Section la of the Water Commission Act for June 5, 1934, afterwards post-
poned to June 198, 1934, and simultaneously therewith & hearinz was set under
the provisions of Section 20 of tﬁe Water Commission Act on Applicationa 2399
and 2400 Permits 1487 and 1488 citing permittee to show cause why sald permits
should not be ievoked_because of failure to comply with the terms and conditions
- thereof,

Diligence Lacking Under Scanlon Permitas

Permits 1487 =znd 1488, issued in spproval of Applications 2399 and
2400 of Annie A. Scanlon, prescribe among other things as followa:
*3. Actual construction work shall bezin on or before October 15,
1923 and shall thereafter be prosecuted with reasonable dili-
gence, and if not so commenced and prosecuted, this permit may
be revoked.

"4, Said construction work shsll be completed on or before
June 1, 1924,

ng, Camplete application of the water to the proposed use shall be
made on or before July 1, 1924."
So long as there is no knowledge of an atterpt to proceed with
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development which would be Jeopardized under & junior prierity the Division

is nbt critical of the showings which are made in the way of cause for extension
under pernits. Reguests of Mrs. Scanlon; citing lack of avail=ble lsbor, fire,
end Tloods as causes of delay, led from time to time to extensions_of time within
which to‘complete, withcut e¢riticsl ingquiry because no one else waé apparently
1nterested in the development and use of the wateras which were involved.

The testimony introduced at the hesring of Juns 18, 1934 was too con-
flicting and uncertain for any satisfactory determination of -the issues involved
and the Division_accofdingly advised irs. Scanlén as follows under date of

Tuly 6, 1934,

Teiesssaction will be suspended until December 1, 1934, whieh will
conclude the period which was heretofore allowsd within which to
camplete construction and make full beneficial use of water under
Applications 2399 and 2400, Permits 1487 and 1488, At thaet time
some 11% years will have elapsed siace these two applications were
approved which with reasonable diligence is deemed sufficient to
have consurmeted the appropriation,

Completion of construction is construed to mean the construe-
tion and completion of canml, flumes, tunnels, penstoeck and other
facilities sulfTicient to convey the water appropriated from the
point of diversion through said conduit from the place of diversion
at the head of Banderita Ditch, as described in said applications,
to the places of use described in said applications, and also the

.~ installation of whatever facilities are required such as monitors,
mill, power plant, ete,, to place the diverted waters to beneficial
use,

The Division is not favorably disposed toward further extensions
under Applications 2399 snd 2400 beyond Decemher lst next snd Appli-
cations 7724 and 7795 will be considered for action om the basis of
conditions as of that date,"

On November 26, 1934 Mrs. Scanlon edvised "Two months time under

ordinary conditions will complete it" (reférring to the project covered by

Application 2399 Permit 7487) and that the additionsl construction required

~to complete this project and that covered by Application 2400 Permit 1488

would be complete February 15, 1835. With respect to comstruction work done
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during the »preceding 12 months she stated that some work had been done at
the intake and cpening up the ditch downstream for ab.ut 5000 feet, observing .
that the geason had been dry and the river water extremely low. Xr. Leoni
however.under.date of December 13th adviseé that ™0 move whatsoever has been
made to start construction or to use the water since the hearing of Iu;e lgth,."™

It is imnateria;.whether or not Mr. Leoni's statement is correct.
The fact is that Mrs. Scanlon on Novexuber 26th, or four days prior to the
expiration of the time allowed within which to complete her construction and
make full bereficial use, wrote that her congtruction wss rot complete, that only
approximately half the lengzth of her ditch had been opened up, and that she
required until Februury 15th, 1935 within which to complete construction. ro
reason waes givén for failure to complets nor was any reguest msde for extension.
Neither was any statement mede with respect_to construction of the power house
or the installation of machinery which would be required under Application 2399
Permit 1487, although this project, as has been cited by Mrs. Secenlom, lies in
an inasccessible area whers winter work is most difficult, aud therefore it would
be extfemely'diffieult t0 carry on operstions during the winter,

Permiftees statement that the project will be completed by February
15, 1935 should be considered in comnnection with ﬁrevious reports of a similar
hopeful nature aas fbllows:

(L) On Jamuary 7, 1924 that construction would be completed "during
‘the summer.™

{2} On Janusry 4, 1925 that construction would be completed ™on or
about Iuly .

{(3) On November 30, 1928 that constructior would be compieted in the
"apring.m

(4) On November 14, 1929 that "we will have everything carpleted in
& Yery short time."

{S5) On October 27, 1932 that comstruction would be completed "dquring
early psrt of next ysar.m™
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(6) On Cctober 24, 13335 that construction would be comple ted
before the "end of next year,"

While permittee clzims that sCme use of waier has been made by her
it appesrs clear that this was nct by 2iversion as p?oposed under these fwo
applications and permits, dbut by pumping at some point nesr the roperty arcd
even this use was apparently of a casual and desultory character., The Tater
Commission Act prescribes quite definitely thet chemge in place of diversion
under a permit of this office can be made only with the permission of this
office after showing of no injury to other users and o petition for such a
chenge was ever aubmitted in connection with these permita.

Doubtless Mrs. Scanlon has desired and intended to compléte this
developuent, and dﬁring the ll%-years which have elspssd since permit wes
issued has done more or less work toward thet end, It appeers clesr however
that the project has not been pressed with that measure of diligzence wich
the courts have laid down as necessary to ocreserve the right and.in this
connection we cznnot do better than to quote from that celebraied case on

diligence (Ophir Co. v. Carpenter, 4 Nevada 594, 97 Am, Dec, 550, Wiel on

‘Water Rights in Western States, 3rd Edition p. 383) wherein the court well

anids

"Diligence 1s defined to be the 'steady application
%o business of eny kind, constant effort to accomplish
any undertaking.' The law does not require any unusual
or extracrdinsry effort, but only that which is usual,
ordinary, and reasonsble. The diligence reguired in
cases of this kind is that constency snd steadiness of
purpese or labor which is ususl with men engsged in like
enterprisesg, and who desire & speedy accomplishment of
thelr designs. Such assiduity in the prosecution of the
enterprises as will manifest to the world a bone fide
intention to complete it within = ressonsble time, It is
the doing of en act, or series of acts, with all precticsl
expedition, with no delay, except such ss may be incident
to the work .........R0ge during this time may have dreamed
of his cansl completed, seen it with his 2ind's eye yielding
him & great revenue; he may have indulged the hope of pro-
vidential interference in his favor, but this cannot be
called e diligent prosecution of his enterprise."
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Mrs, Scenicn's own statements are evidsnce sufficient that she
herself considered that this project could have been completed at any time
within a period of a few months and yet with the knowledge that her time for
completion wﬁs about to expire on December 1, 1534, and the knowledge that
a junior approrriator was attacking her right on the basis of lack of dili-
gence, seeking the use of the same water, she by her own admission accomplished
between June 19, 1934 snd November 26, 1934 considerably less than half of the
construction ﬁécessary to begin operations, We are therefore of the opinien
that diligence has not been exercised commensurate with the ;ize of the project

And that Permits 1487 snd 1488 should be revoked.

Applications 7794 and 7795

These applications are protested only by Mrs, Scanlon who urges
that they be denied because of interference wifh her use under her priocr
Applicetions 2399 and 2400. She alse advancﬁs some claim of right nnder a
prior appropriatibn, dating back in the seventies, covering this same project
and uae, It appéars 2lear that if diligence has teen imsufficient to masintain
the right initiated by Applicstions 2599Aand 2400 on June 22, 1921, it has
likewise been insufficient to preserve a right previously initiated for the
same use, Applications 7794 and 7795 are for useful and beneficisl purposes
and with the Scanlon clesims of adverse right eliminated we know of no reason

ihy these applications should not be approved,

In our opinion the rights claimed by Mrs. Scanlon under Applications
2399.and 2400, Permits 148? and 1488 have been forfeited through lack of ﬁili-
gence and these permits should be reveked, | |

These clsims of right having been eliminated and therg-appearing to
be no gubstance to the ¢laims by Mrs, Scaﬁlon or';:ior right to the use of the
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. game water under older appropriations there is no obgtacle to the spnroval

of Applications 7794 and 7795 &s no protest was received except that by

Mrs, Scanlon.

It appearing to the Division of Water Rescurces that development
under Applications 23599 end 2400, Permits 1487 and 1488 was not being dili-
; gently prosecuted, and that permittee had failed to observe the terms and
; conditions of said permits, and a hearing having been held thereon after-
E due notice to permittee, and Applications 7794 and 7795 having been completed
E . and advertised, and a protest to the spprovel thersof having been received,
‘ and a hearing thereon having been held, and the Division beinz now fully'
advized in the premises:

. | IT IS HEREBY ORDERED that Permits 1487 and 1488 be revoked, and,

IT IS EERESY FURTHYR ORDERED thaet Applications 7794 and 7795 be

approved and that permits be granted to the applicant subjeet to the usuael
terms and conditions.

WITNESS my hand and the seal of the Department of Publi.c Works of

the State of Californias this ffc{ day of @M » 1934,

EDWARD HYATT, State Engineer
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